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SUBJECT:  Prohibition on Accepting Non-DOD Pay for Mobilized Army Reserve Officers under Title 18 United States Code, Section 209 

1.  Purpose.  To provide information on 18 United States Code (USC) Section (§)209, which prohibits Army Reserve officers from receiving supplemental pay from their civilian employers when they are serving on active duty for over 130 days under the provisions of 10 USC §12301(d). 

2.  Points or Facts.  

     a.  Many Army Reserve officers volunteer to mobilize and serve on active duty under the authority of 10 USC §12301(d).  Duty under 10 USC §12301(d) for contingency operations currently includes two types of service: a Contingency Temporary Tour of Active Duty (COTTAD) or service on Extended Active Duty (EAD).  Some civilian employers supplement the military pay of mobilized Reserve Soldiers to make up the difference between their military compensation and their civilian salary or some part there of while they are mobilized.  In cases where Army  Reserve officers  serve on active duty under 10 USC §12301(d), supplementation of military pay may violate 18 USC §209 and result in the commission of a criminal offense by the officer who accepts non-DOD pay.  

     b.  Under 18 USC §209 it is a criminal offense for Federal employees (including military officers) to receive any contribution to or supplementation of salary from any source other than the Government of the United States.  Note that enlisted members of the Armed Forces are excluded from the term "officer or employee" and "special government employee" as used in 18 USC §209.  An exception to 18 USC §209 also exists for funds contributed from the treasury of any State, county, or municipality.   Finally, 18 USC §209 does not apply to Federal employees who qualify as special government employees.   

     c.  18 USC §202(a) defines "special government employees."  According to this provision, a Reserve officer of the Armed Forces or an officer of the National Guard of the United States, unless otherwise an officer or employee of the United States, is classified as a special government employee while on active duty solely for training or while serving on active duty involuntarily; however, a Reserve officer or officer of the National Guard of the United States who is voluntarily serving a period of extended active duty in excess of one hundred and thirty days is classified as an officer of the United States within the meaning of Section 209.  Thus there are two key tests that determine if 18 USC §209 applies to an Army Reserve officer: one, whether active duty service (for missions other than training) is over 130 days; and two, whether active duty service is considered voluntary. 

     d.     Whether active duty service is voluntary is determined by the authority used to order an officer to active duty.  Four different statutory provisions may be used to order an Army Reserve officer to active duty for more than 130 days.  Of these four statutes, three (10 USC §12301(a), 10 USC §12302(a), and 10 USC §12304(a)) enable the Secretary concerned to order any unit or member to active duty, without the consent of the individuals concerned.   Because consent is not required, service under these statutes is considered involuntary.  As a result, a Reserve officer or officer of the National Guard of the United States serving under orders citing Sections 12301(a), 12302(a), or 12304(a) would not be subject to the provisions of 18 USC §209 and may lawfully  receive supplementation of military pay.  

     e.  Of particular note is service under 10 USC §12302(a), which serves as the legal basis for the majority of mobilizations supporting the Global War on Terrorism.  Service under 10 USC §12302(a) is limited to a cumulative total of 24 months in support of the same specified national emergency.  Once a Reserve officer reaches 24 months of active duty service under §12302(a) he or she can not be ordered to active duty involuntarily under the same specified national emergency.  An officer who has not served 24 months of active duty can be ordered to perform additional periods of active duty under Section 12302(a) up to a total of 24 months.  Once those 24 months have been served, an officer currently must consent to further active duty under 10 USC §12301(d).    

     f.  Service under 10 USC §12301(d) is considered voluntary service because the consent of the member is required.  Consequently, an Army Reserve officer or officer of the National Guard of the United States who is ordered to active duty under this statutory provision is serving "voluntarily" and if the active duty service is for a period in excess of one hundred and thirty days, 18 USC §209 would apply and supplemental pay may not be accepted.  

     g.  Reserve officers must be informed of the application of the provisions of 18 USC §209 if they volunteer to serve under 10 USC §12301(d) for a period of active duty in excess of one hundred and thirty days.  In those cases where 18 USC §209 applies, payment and receipt of supplemental pay is a criminal offense punishable by up to 5 years in prison and a fine of up to $50,000.  Reserve officers should check the statutory authority cited in their active duty orders before their civilian employer supplements military pay.  In those cases where active duty is authorized under 10 USC §12301(d), the civilian employer should be informed that no supplementation of military pay is permitted, to preclude a violation of §18 USC 209.      
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